




1 The Economic and Societal Impact of Motor Vehicle Crashes,
2010 (Revised), U.S. Department of Transportation, National
Highway Traffic Safety Administration (May 2015); available
on the Internet at https://crashstats.nhtsa.dot.gov/ Api/Pub-
lic/ViewPublication/812013
2 11 U.S.C. § 1328(a)(3).
3 It is not necessary to obtain a judgment before taking an as-
signment. Hamilton v. Maryland Cas. Co. (2002) 27 Cal.4th
718, 732.
4 For more on this, see Mannion, Lowe, & Oksenendler, When
the Insurer Denies Coverage and Refuses to Defend, Plaintiff
Magazine (August 2015); available on the Internet at
http://plaintiffmagazine.com/Aug15/Mannion_Mannion_
Oksenendler_When-the-insurer-denies-coverage-and-refuses-
to-defend_Plaintiff-magazine.pdf 
5 A cautionary tale is Lipson v. Jordache Enterprises, Inc.
(1991) 9 Cal.App.4th 151, 154-156. There, after an insurer re-
fused to defend, the plaintiff waited until four days before trial
to amend his Complaint to add a covered cause of action. By
the time the insurer received the amended complaint, trial was
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already over (it only lasted 25 minutes) and judgment entered
in the plaintiff’s favor. On the insurer’s motion, the Court of
Appeal vacated the judgment, made findings about coverage
that were adverse to the insured, determined that the insurer
had acted in good faith, and remanded the case for further
proceedings.
6 Punitive damages are almost never covered. PPG Indus., Inc.
v. Transamerica Ins. Co. (1999) 20 Cal.4th 310, 313.
7 An insured’s “willful” conduct is not insurable. Cal. Ins. Code
§ 533.

8 A party is entitled to know generally whether there is a dis-
pute over coverage, “but not as to the nature and substance of
that dispute.” C.C.P. § 2017.210.
9 A nonadmitted insurer is “an insurer not licensed or admitted
to engage in the business of insurance in this state.” Cal. Ins.
Code § 1760.1(n). It is prohibited from transacting business in
California other than though a special type of broker (called a
“surplus lines broker”), and its policies are not approved by
the California Department of Insurance. Cal. Ins. Co. §§ 47,
700, 1760.1(m).

10 Named for the Court of Appeal decision that popularized
their use, Cumis counsel are additional attorneys that an in-
surer has to provide for its insured when there is a conflict of
interest between the insurer and its insured, and the existing
defense counsel can control how those conflicts resolve. Cal.
Civil Code § 2860; San Diego Navy Federal Credit Union, et al.
v. Cumis Ins. Society, Inc., 162 Cal.App.3d 358 (1984). Cali-
fornia’s appellate courts have yet to determine the conse-
quences of an insurer’s refusal to appoint Cumis counsel.
11 The elements of this are set forth in CACI 2334.


